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VENTURE CAPITAL?  ANGELS?  WHAT ARE THEY?
DO I WANT THEM?  Continued...

$1 to $2 million in early stage investments, to $10 to
$15 million or more in later rounds. Venture capital
investments are typically syndicated, with several funds
participating in each round of investment to spread the
risk.

Probably the hardest part of the negotiation with
a venture capital company will be establishing the
agreed upon pre-money valuation. Portfolio company
management almost always think that their companies
are worth more than the venture capitalists do. This is
an important issue because it establishes relative
ownership percentages and how much of the company’s
ownership the founders are able to retain.

Venture capital investments tend to be
formulaic in their structure. In fact, the National
Venture Capital Association has posted form
documents on its website,
www.nvca.org/model_documents/model_docs.html.
The investment is  typically in convertible preferred
stock, and includes registration rights, information rights,
and one or more board seats for the venture capitalist.
While this is the most common investment structure for
portfolio companies that are not yet publicly traded, we
have seen other  approaches. Also, so-called PIPE
investments (Private Investment in Public Equity) will
typically involve common stock, with stronger
registration rights.

Angel investing is typically less institutional. It
often involves one or more individual investors who have
previous business experience, but are not necessarily
professional investment managers.  Often, the
investor is a business executive who has received
money from the sale of a business, and would like to
keep his or her hand in business.

Angel investors are far more likely than
venture capital investors to invest in the very early
stages of a business, or to invest in a business that
has more moderate growth potential than is attractive
to a  venture capital fund. Many angel  investors like to
invest in the industries they have already done
business in. Angel investments are much less
formulaic, and investment structures vary significantly
from deal to deal. Dollar amounts invested are typically
much smaller than venture capital investments, and may

go as low as $25,000 to $50,000. Most angel  investors
will want to participate in management, although it is
sometimes done through informal mentoring, rather than
through a board seat.

The angel investment community is much less
organized than the venture capital community.
However, after the success of some angel networks in
Silicon Valley, the idea of angel networks has taken hold
in Michigan and other states. We are aware of at least
three angel networks in Michigan, and there may be
more. Many angel investors do not get involved in a
network or any other formal structure and are simply
opportunistic in their investing, which makes them more
difficult to identify. A company seeking angel investing
will need to engage in significant industry networking to
identify these opportunities.

Should you seek venture capital or angel
financing?  As you can see, many businesses do not
meet the minimum criteria for venture capital financing
and pursuing it will be a waste of time. If your business
does meet the basic criteria, you should explore
venture capital only if you are willing to give up control
of your company at some point in its development, and
only if you are willing to welcome your investors as
business partners who will have significant input into
your business decisions. If you don’t satisfy these
criteria, angel investors may be a viable alternative, but
you must be aware that when you accept other people’s
money, you will be accountable to them and your
freedom to do as you please will be limited.

We have substantial experience representing
venture capital and angel investors, as well as
representing portfolio companies receiving this type of
investment. If you need assistance in this area, we would
be delighted to work with you.

Iris K. Linder is co-chair of our
Business and Tax Department. She is
an active member of the ABA Business
Law Section Committee on Venture
Capital and Private Equity and the
Michigan    Venture Capital Association.
She  practices in our   Lansing office.
She may be contacted at 517-377-0803
or ilinder@fraserlawfirm.com.
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In an opinion released on June 23, 2005, the
United States Supreme Court allowed the City of New
London, Connecticut to exercise its power of eminent
domain in furtherance of a development plan which
included the revitalization of an economically distressed,
but not “blighted” area in the City. The development plan
included the City’s use of eminent domain, to “take” the
property necessary for the development, and once
acquired, transfer it to private developers. The
development plan included the construction of items
such as a conference center and hotel, plus 80 new
residences organized into an “urban neighborhood”
linked by public walkways to the remainder of the
development. The plan also called for development of
office space, parking, retail space, restaurants and other
water-dependent commercial uses.

The fundamental questions before the United
States Supreme Court in the New London file were
whether or not the City could use its power of eminent
domain to “take” the private property and whether or
not the City’s proposed disposition of the property quali-
fies as a “public use” within the meaning of the “takings
clause” of the 5th Amendment to the United States
Constitution. In pertinent part the 5th Amendment to the
United States Constitution indicates “. . . nor shall
private property be taken for public use, without just
compensation”. It should also be noted that the State
of Michigan Constitution has a similar provision rela-
tive to the exercise of the power of eminent domain.

In the New London case, a divided United States
Supreme Court found that the City’s exercise of
eminent domain power in the furtherance of this
economic development plan satisfied the constitutional
requirement of condemning private property for a
“public use”, even though the City was not planning to
open the condemned land for use by the general pub-
lic. The Court reasoned that the over all development
plan, even though it was to be built out by private de-
velopers and included areas for offices, restaurants,
parking, and retail stores, did constitute a “public use”.

Many practitioners in the condemnation area,
were surprised by the United States Supreme Court
ruling in the New London case. Given the makeup of
the Court and prior opinions, it was expected that the
Supreme Court would more narrowly define “public use”

when the Project did not include opening land to the
general public and the Project did not have as a
fundamental justification, the elimination of a blighted
area. The New London decision appears to be a
considerable extension of the “public use” definition,
from the prior decisions of the United States Supreme
Court. In fact, in a sharply worded dissent,
Justice O’Connor observed that given the majority’s
definition of “public use”, there was “. . . nothing to
prevent the State from replacing any Motel 6 with a
Ritz-Carlton, or any home with a shopping mall,  or any
farm with a factory”.

It must also be observed, however, that the
United States Supreme Court did indicate that the
opinion did not preclude any State from placing its own
and further restrictions on the exercise of the “takings
power”.

The Michigan Supreme Court has taken a more
narrow view of the “public use” concept in the state. In
a case decided in 2004 involving an effort by Wayne
County to condemn a number of parcels of real estate
for the construction of a 1,300 acre business and
technology park adjacent to the Detroit Metropolitan
Airport (County of Wayne  v Hathcock), the Michigan
Supreme Court determined that such a “taking” was
not constitutional. Similar to the circumstances in
New London, Wayne County argued that the business
and technology park would create thousands of jobs
and tens of millions of dollars in tax revenue, while
broadening the County’s tax base and lead to
accelerated economic growth and revenue
enhancement in the area. The Michigan Supreme Court
ultimately determined that the 1,300 acre proposed
business and technology park did not advance a
“public use” as required by the Michigan Constitution.
Accordingly, under the recent determination of the
Michigan Supreme Court, the definition of “public use”
as presently utilized in Michigan, is more restrictive than
the “public use” definition that the United States Su-
preme Court recently announced in its New London
opinion.

In the state of Michigan, condemnation
practitioners expect that governmental entities and large
developers who stand to profit from large projects will
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attempt to challenge Michigan’s more narrow definition
of “public use” so as to expand the “public use”
definition in Michigan to be consistent with the broader
New London definition. We do not know whether such
efforts will be successful. We expect that given the
distinction between the Michigan Supreme Court’s most
recent determination and the recent United States
Supreme Court determination of “public use”, the
lawfulness of the government’s exercise of “eminent do-
main” will remain a significant legal issue for years to
come. Given the uncertainty of the law in this area, we
recommend that a property owner facing a “taking” for
any “public use project” seek appropriate legal counsel
so that all of the owner’s rights can be protected.

Fraser Trebilcock Davis & Dunlap, P.C. is
pleased to announce the formation of its Health Care
Law Group.  The Health Care Law Group will offer clients
efficient access to counsel with broad, in-depth, industry-
specific knowledge focused on the challenges present
today and emerging tomorrow in the health care arena.

As the health care industry has become subject
to increasing regulation from many sources, clients often
need quick, incisive answers that factor in a myriad of
issues.  The complexity of the regulatory environment
impacting health care providers and enterprises has
made them increasingly vulnerable.  Staying abreast of
emerging compliance issues stretches the capacity of
health care professionals, administrators and vendors,
and diverts focus from the quality issues that should be
their objective.

Fraser Law Firm’s Health Care Law Group
stands ready to provide on-the-spot assistance whatever
the need.  Our professionals are experienced in:

•Strategic Alliances
•Licensing and Regulation
•Certificate of Need
•Medical Privileges
•Payor Contracting Issues
•Professional Liability Defense
•Insurance Coverage
•STARK and Anti-Fraud, and Anti-Kickback
•HIPAA
•Practice Purchase and Sale
•Employment, Compensation & Benefit Issues
•Hospital Relations
•Governance
•Taxation
•Nursing Homes
•Real Estate
•Physician-Hospital Relations
•Compliance

For more information please contact Jonathan Raven
at (517) 377-0816 or jraven@fraserlawfirm.com.

 MICHIGAN REMAINS MORE
RESTRICTIVE Continued....

H. Kirby Albright has substantial
experience representing landown-
ers in condemnation cases. He
practices in our Lansing office. He
may be contacted at 517-267-0538
or  kalbright@fraserlawfirm.com.

FRASER LAW FIRM UNVEILS
THE HEALTH CARE LAW GROUP

In order to provide our clients with the most
up-to-date and timely information, The Law &
Business newsletter will be offered in email form.  If
you would prefer to receive the newsletter by email,
please send your email address to
lrentz@fraserlawfirm.com with the subject “The Law
& Business”.   Providing your email address will also
allow you to be included in any Law & Business Alerts
that are released.

THE LAW & BUSINESS
NEWSLETTER IS MOVING TO

EMAIL
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acknowledgment of its source and copyright.
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